
ILLiNOIS POLLUTION CONTROLBOARD
May 15, 2003

PEOPLEOF THE STATEOFILLINOIS, )
)

V. )
)

STATE OIL COMPANY, anILLINOIS ) PCB97-103
corporation,WILLIAM ANESTfldlb/a S & S ) (Enforcement— Water,Land)
PETROLEUMPRODUCTS,CHARLES )
ABRAHAM, JOSEPHiNEABRAHAM, and )
MILLSTREAM SERVICE,INC., an Illinois )
corporation, )

)
Respondents. )

ORDEROF THE BOARD (byT.E. Johnson):

On April 18, 2003,thePeopleoftheStateofIllinois (People)filed amotion askingthe
Boardto modifyaMarch 20, 2003 opinionandorder. OnApril 30, 2003,respondentsCharles
andJosephineAbraham(theAbrahams),andMilistreamService,Inc. (Milistream)filed a
responsein oppositionto themotionto modify. OnMay5, 2003,respondentsStateOil
Company(StateOil), andWilliam andPeterAnest(theAnests)filed aresponseopposingthe
motionto modify. OnMay 8, 2003,theAbrahamsandMilistreamfiled amotionfor stayof
orderpendingappeal. On May 13, 2003,StateOil andtheAnestsfiled amotion for stayoforder
pendingappeal. To date,aresponseto eithermotionsfor stayhasnot beenreceived.

Forthereasonsdiscussedbelow, theBoardgrantsthemotionsto stay,anddeniesthe
motion to modify theorder.

MOTIONS TO STAY

Themotionsto stayaresubstantivelyidentical. In themotions,therespondentsassert
thatapetitionfor reviewoftheBoard’sMarch 20, 2003orderwastimely filed with the
AppellateCourt ofIllinois for theSecondDistrict. Motions at 3. Accordingto themotions,the
petitionsfor reviewwereassignedcasenumbers03-0463and03-0493.Therespondentsargue
thata stayis necessaryto preservethestatusquo in thatthedatefor paymentofthepenaltywill
passprior to adecisionby theAppellateCourt. Therespondentsassertthat thePeoplewill not
beprejudicedby the stayfor thedurationoftheAppellateprocess,especiallyin light ofthe
evidencecontainedin therecordthatthePeoplewaitedmorethanfive yearsbeforefirst
requestingpaymentofcostsallegedlyincurred,andovertenyearsbeforeaskingfor penalties.
Motions at4. Therespondentsassertthat astayoftheBoard’sorderwill notharmthe
environment;astherecordestablishesthatthetanksatthesitewererelinedby theAbrahamsand
Millstreamin 1989, andthat nothingin therecordindicatesanyreleaseshaveoccurredin the
interim. Motions at 5.
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Theresponsetimeto themotionsfor stayhasnot yet lapsed. As stated,no responseto
themotionsto stayhasbeenreceivedby theBoard. TheBoardwill not grantanymotion before
theexpirationofthe 14 dayresponseperiodunlessunduedelayormaterialprejudicewould
result. See35 Ill. Adm. Code101.500(d). In light ofthedeadlinetheMarch20, 2003order
imposesfor paymentofpenalty,andtheappellatecourt filings, theBoardfinds that material
prejudicewill resultif theBoardwaits forthe expirationofthe 14 dayresponseperiodbefore
addressingthemotionsto stay.

Pursuantto Section101.906(c)oftheBoard’sproceduralrules,theprocedurefor thestay
ofanyfinal Boardorderduring appealwill beasprovidedbyRule335 oftheRulesofthe
SupremeCourt ofIllinois. 35 Ill. Adm. Code101.906(c). SupremeCourtRule335(g)Rule335
of theRulesoftheSupremeCourtofIllinois providesthatthe“[a]pplication fora stayofa
decisionor orderofan agencypendingdirectreviewin theAppellateCourtshallordinarilybe
madein thefirst instanceto theagency.”172Ill. 2d R. 335.

The decisionto grantordenyamotion for stayis vestedin thesounddiscretionofthe
Board. SeePeoplev. ESGWatts,Inc., PCB96-107(Mar. 19, 1998),providingthatsuch
motions“shall ordinarilybemadein the first instanceto the agency.” TheBoardusesits
discretionwhendecidingwhetherto grantamotionto stayof afinal Boardorder. SeeAlice
Zemanv. Village ofSummit,etal, PCB92-174(Apr. 8, 1993);Village ofMattsonv. World
Music Theatreetal. PCB 90-146(Mar. 25, 1993).

In this instance,theBoard finds thatastayofthefinal Boardorderis appropriate.
Accordingly,themotionsto staytheMarch 20, 2003Boardorderaregranted.

MOTION TO MODIFY

ThePeopleasktheBoardto modifyparagraph6 onpage27 oftheMarch 20, 2003order.
Themotionhasbeenfully respondedto by all respondents.However,in light oftheappeal
madeto theAppellateCourt, theBoarddeniesthemotion at this time. TheBoardhaspreviously
consideredthis issue. TheAppellateCourt hasaffirmedtheBoard’sdecisionnot to considera
motionto reconsiderbecauseof apetitionfor reviewfiled with thecourtin Wattsv. IEPA,PCB
01-139(Jun.6, 2002). TheAppellateCourthasfoundthatAppellateCourtjurisdictionattaches
whenan appealofaBoarddecisionis properlymade,thusdeprivingtheBoardofjurisdictionto
modify its order. SeeCainv. Sukkar,167 Ill. App. 3rd.941 (4thDist. 1988). Accordingly,the
Boarddoesnothavejurisdictionto grantthemotion to modify its March 20,2003 order,andthe
motionis denied.

IT IS SO ORDERED.
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I, DorothyM. Gunn,ClerkoftheIllinois Pollution ControlBoard, certify thattheBoard
adoptedtheaboveorderonMay 15, 2003,by avoteof7-0.

____

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard


